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INTRODUCTION

Á Our speakers:



MMMMM êê..



WHY HAVE PROBATE CLAIMS INCREASED?



ILOTTV MITSON(MELITAJACKSON)



OTHER RECENT CASES

Á R v Hampshire

Á Adepoju v Akinola

Á Re JS (Disposal of Body)
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Á Individual signing a Will ðhow can I ensure my wishes are respected when 

I die?

Á Disappointed potential beneficiary ðhow can I bring a claim against the 

estate? 



INVALID WILL

Á Homemade Will

Á Witnessing issues, not valid at all

Á Valid but unintended outcome 

Á Professionally drafted Will 

Á Far more unlikely to fail due to issue with formal validity

Á Marley v Rawlings

Á Solicitors Regulation Authority, Indemnity Insurance



INHERITANCE (PROVISION FOR FAMILY AND 

DEPENDANTS) ACT 1975

Á Categories of individual eligible to bring a claim against estate on the 

basis that the deceased did not make adequate provision for them:

Á Spouse or civil partner;

Á Ex spouse or civil partner;

Á Child;

Á Individual treated as a child of the family;

Á Individual financially maintained by deceased at date of death;

Á Individual living with deceased as husband and wife for at least two years 

immediately preceding death



INHERITANCE (PROVISION FOR FAMILY AND 

DEPENDANTS) ACT 1975

Á Although an individual is eligible to bring a claim, this does not mean that 

their claim will be successful

Á In determining whether or not an order should be made, the court will 

consider:

Á Size and nature of estate;

Á Moral obligations to claimant;

Á Mental or physical disability;

Á Conduct and letter of explanation;

Á Claimant category specific matters, for example, 

Á spouse: length of marriage;

Á Financially maintained: extent to which deceased assumed 

responsibility/basis upon which responsibility assumed/length of time



Á Disappointed potential beneficiary

Á If the court decides the deceased did not make reasonable provision for the 

claimant, it has the power to divide the estate differently to the terms of the Will 

and/or provide rights over certain assets



Á Individual signing Will

Á Letter of explanation 

Á Gift with no contest clause 

Á Instruct solicitor to draft Will to advise on risk of claim and ways to protect 

wishes 



INHERITANCE (PROVISION FOR FAMILY AND 

DEPENDANTS) ACT 1975



DEREK AND PAULAõS STORY 

Á Derek, a senior bachelor, signed his Will in 1989

Á His Will gifted his whole estate to his mother and step -father

Á He owned his home in his sole name and had some savings

Á In the early 90s he started dating Paula

Á In 1996 Paula moved in with Derek.  Derekõs mother died in 2000 and his step 
father was diagnosed with dementia and moved into long -term care.  Derek 
did not update his Will

Á Derek died in December 2016, leaving his house in his sole name and some 
savings

Á Paula, on the face of the legal documentation (Derekõs Will and the Deeds to 
his house), had no right to continue living in Derekõs house

Á Derekõs step-father died in January 2017, after inheriting from Derek and that 
inheritance will pass in accordance with his Will to RSPCA



Á Paula has been left in a position, due to her personal financial 

circumstances, where she has little choice but to bring a claim under the 

Inheritance Act.  

Á Lessons we can learn from Derek and Paula:

Á The importance of keeping your Will under review;

Á There is no such thing as a òcommon lawó marriage 



TESTAMENTARY CAPACITY

Á An individual must have sufficient capacity to execute Will in order for it to 

be valid 

Á Banks v Goodfellow



Á Disappointed potential beneficiary

Á Claimant could be anyone who stood to benefit from previous Will (or, if no 

previous Will, the intestacy rules) may bring this claim

Á Unlike with an Inheritance Act claim, the court will not decide how the estate 

should be divided.  The Will is valid, or it is not. 



Á Individual signing Will:

Á Instruct a solicitor to draft Will

Á Attendance note should recite Banks v Goodfellow test and confirm opinion 

with regard to capacity;

Á The Golden Rule

Áòthe making of a Will by an aged or seriously ill testator ought to be 

witnessed or approved by a medical practitioner who has satisfied 

himself of the capacity and understanding of the testator, and records 

and preserves his examination or findingsó



KNOWLEDGE AND APPROVAL

Á In order for a Will to be valid, the testator must know and approve its 

contents

Á Link with testamentary capacity:

Á To know and approve the contents of the document, the testator must have the 

necessary mental capacity; however

Á Having the necessary capacity does not necessarily mean that the testator 

knows and approves the contents of the particular Will 



Á Disappointed potential beneficiary

Á Claimant could be anyone who would benefit if Will is not valid or if part of Will 

is not valid 

Á Claim could result in whole of Will being treated as invalid, or just a certain 

part(s).



Á Individual signing Will 

Á Instruct solicitor to draft Will

Á Will should be explained in writing and face to face at signing meeting, with 

attendance note covering knowledge and approval 



UNDUE INFLUENCE

Á Spoken about more frequently than knowledge and approval, but 

arguably a more difficult claim to make

Á Persuasion is not necessarily enough  to amount to undue influence

Á Coercion to the extent that it causes an individual to do something they 

did not intend to do



Á Disappointed potential beneficiary 

Á Claimant could be anyone who would benefit if Will is not valid

Á Very subjective claim and can be evidentially difficult to prove 



Á Individual signing Will

Á Instruct a solicitor

Á Solicitor will usually insist on meeting one on one to receive instructions 



ERIC SMART

Á I met Eric on Thursday 2 July 2015 at 4pm to obtain instructions for a new 

Will.  He explained that he had two children, Lynda and Michael.  He was 

in his late 80s and, due to his physical health, looking to move into long-

term care local to his daughter in Kent.  He owned his home, had cash 

savings, premium bonds and held some shares.

Á He instructed me to draft his Will dividing his estate 20% for his son and 

80% for his daughter. 



ERIC SMART

Á I was satisfied that he had the requisite mental capacity to sign his Will, so 

arranged for a draft to be hand delivered on Thursday afternoon and met 

with Eric to sign the final version on Friday 3 July 2015 at 11am.  Due to 

the terms of Ericõs Will and his physical frailty, I arranged for his doctor to 

confirm that the had the necessary capacity to sign the new Will.  The 

soonest the doctors appointment could be arranged was the following 

Friday, 10 July 2015.

Á Eric died before his doctors appointment on Wednesday 8 July 2015.

Á Ericõs son instructed a solicitor to challenge the Willê



ERIC SMART

Á ê but dropped his claim following the first round of correspondence. 
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ABUSE OF THE ELDERLY



A BIT ABOUT ME

Á Solicitor, Partner at Clapham & Collinge LLP

Á Qualified 14 years, Litigation and Family law background

Á In 2014 I began studying to achieve the Qualification for the Association 

of Contentious Trusts and Probate Specialists.

Á In 2016 became an Associate Member of the Association of Contentious 

Trust and Probate Specialists.

Á The common thread of my legal practice has been resolving disputes 

within families.



THE STORY OF ANNE

Á Anne lives alone

Á Her husband died a few years before her

Á She had no children

Á Her brother had three children, and they have all moved away to the other side of the 
country

Á Her brother has also died now

Á She has found herself in a vulnerable, isolated position

Á She does have some people that she can rely on, a friend of the family, lets call her 
Pauline, and her husband Jim

Á Pauline and Jim have known Anne for years, the families were close and so she trusts 
them

Á Anne becomes immobile. She can no longer drive

Á As she slides into old age she develops vascular dementia, she grows increasingly 
confused



A NOTE ABOUT VASCULAR DEMENTIA

òThe word ôdementiaõ describes a set of symptoms that may include memory 
loss and difficulties with thinking, problem -solving or language. These 

changes are often small to start with, but for someone with dementia they 
have become severe enough to affect daily life. A person with dementia may 

also experience changes in their mood or behaviour.óAlzheimers Society



VASCULAR DEMENTIA


